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Analysis of presumed facts and predictability in the determination
of medical negligence—A commentary

Based on an appellate court ruling (Tokyo High Court Division 8 ; November
20, 2008 ; final ruling, not guilty ; digest yet to be published) and the ruling of
the court of first hearing (Tokyo District Court Division 16 ; March 28, 2006 ;
not guilty ; ruling appealed ; digest yet to be published) concerning the case of
a boy who died after the piece of a wood chopstick lodged intracranially was
overlooked upon examination at Kyorin University Hospital (cotton candy

wooden chopstick incident)

Shinichi Nemoto

Abstract

The medical accident case involving failure to act that occurred at Kyorin University
Hospital was a soft palate injury as well as head trauma. However, as explained here, the
conditions of the injury were unprecedented. A boy fell while holding a wood chopstick. The
chopstick followed a previously unreported path as it pierced the cerebellum. Briefly, it
pierced the soft palate from the oral cavity, penetrated the muscular tissue in the lateral
pharyngeal wall, and become lodged in the left jugular foramen of the cranium. The chopstick
became embedded in this opening, which had a diameter of only a few millimeters. The boy
had thrown away the part that broke off upon impact, and the remaining 1/3 of the chopstick
remained lodged in the cranium. Nevertheless, the boy remained conscious and was able to
respond to questions. As a result, the examining physician failed to realize that a part of the
chopstick remained inside the boy’s cranium, and the boy died. A malpractice suit was
brought to civil and criminal courts in this case. The trial was further complicated by
concerns that convicting a doctor of negligence in a case in which the form of injury was
unprecedented would conflict with the empirical nature of medicine, and it took 10 years for
the rulings to be delivered. The civil court dismissed the plaintiff (the boy’s family)’s claim,
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while the criminal court found the defendant (the doctor) not guilty. However, in the first
instance of the criminal case, even though the doctor was acquitted due to a lack of causal
relationship, medical negligence was acknowledged. In contrast, the other three rulings
denied medical negligence. The first ruling is unique in this regard. The present study

provides a commentary on these rulings.

Key words : head injury, jugular vein aperture of the left side, Kyorin University Hospital
case, malpractice due to negative inaction, soft palate damage
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